
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



160 MICHIGAN LAW REVIEW 

Pac. 847. Apparently it is only a matter of time before the right of the wife 
to recover for the enticing away of her husband will be acknowledged as 
universally as his right under like facts now is. 

Judgments on the Merits, What Constitutes — Form — Nonsuit. — At 
the trial of a cause the plaintiff introduced his evidence and rested, where- 
upon the defendant made a motion, challenging the legal sufficiency of the 
evidence and requiring the court to discharge the jury and decide as a mat- 
ter of law what verdict should be found. The court granted the motion and 
"adjudged that plaintiff take nothing herein and defendants recover their 
costs, etc." A Statute of Washington permitted the court to discharge the 
jury in such cases. Held, two judges dissenting, this was a judgment on 
the merits. McKim v. Porter et al. (1910), — Wash. — , no Pac. 1073. 

The two dissenting judges considered this a judgment of nonsuit and no 
bar. The distinction between a judgment on the merits and a nonsuit is 
well defined, and the difference in their effect the one as res adjudicata and 
the other as no bar, it is too well settled to require citation of authority. 
"Merits" is not employed here in the moral sense. Tracey et al. v. Shumate 
et al., 22 W. Va. 474. A judgment on the merits is based on the real and 
substantial rights and issues. Freeman, Judg., § 360; Buck v. Collins, 69 
Me. 445 ; and it is not on the merits when the suit is dismissed for want of 
jurisdiction, defect of pleadings, or parties, or a misconception of his cause 
of action, or suit prematurely brought. Hughes v. United States, 4 Wall. 
232. The court in the principal case distinguishes "legal sufficiency of the 
evidence," as provided by the statute under which the motion was made, from 
probative sufficiency of the evidence, and holds that under the former the 
judgment is on the merits, while if it is the probative sufficiency that is at- 
tacked, the judgment is a non-suit. The evidence affirmatively showed de- 
fendant entitled to judgment, therefore a verdict based thereon was on the 
merits. Morgan v. Chi., M. & St. P. R. R. Co., 83 Wis. 348; McGuire v. 
Bryant L. & S. Mill Co., 53 Wash. 425. If, from the words used it can be 
determined what the judgment was, the use of informal or inartificial lan- 
guage will not render a judgment on the merits bad, Minkhart v. Hankler, 
19 111. 47; Buckfield v. Gorham, 6 Mass. 445. 

Landlord and Tenant— Collapse of Building— Liability of Tenant.— 
Defendant, tenant of a building, used the same as a slate mantel factory. 
Building had been condemned, before defendant's occupation, and repaired 
by the owner. The structure collapsed, killing plaintiff's husband, who had 
been in the employ of defendant. Suit is brought against the tenant for 
overloading the floors. Held, the tenant may show that the owner of the 
building was negligent in constructing and repairing the walls and that the 
owner had notice of the unsafe condition of the building. Thorp v. Boud- 
win (1910), — Pa. — , 77 Atl. 421- 

Similar to the principal case was McKenna v. Nixon Paper Co., 176 Pa. 
306, 35 Atl. 131. Here a building used by defendants as a paper warehouse 
collapsed. It was held that the mere fact of collapse is not proof that de- 
fendant overloaded the building, lessee having no notice of the defect; 



